As at 13 January 2020
General advice to purchasers
The following is a brief overview of points of interest.
Contract
The front page of the contract gives you all of the relevant details of the parties involved, the property, its
improvements and inclusions. These details should be checked to ensure they are correct.
The contract regulates the agreement between the parties and provide you cannot rely on any
representation made to you which is not in this contract. Please let us know if there were any such
representations which are not contained in the contract.
The standard contract provisions written by the Law Society and the Real Estate Institute usually appears
at page 4 of the contract onward. The contract will usually be a 2018-2019 version. These contracts
contain standard conditions are explained on our website on the FAQ page at
www.eConveyancingSydney.com.au
You should read those general provisions and our explanation of those conditions as they set out the
contractual obligations/agreements between the parties.
The special conditions will be attached to the contract which add to or amend the above standard
conditions.
More often than not the following clauses are included:
1. That the purchaser cannot rely on any representations made to them which are not contained in
writing in the contract. If the agent or any other person has made representations about the
property that are not contained in the contract you should advise us.
2. That the purchaser was not introduced to the property by any other agent than the one on the front
page. If you were introduced to the property by another agent you should advise us otherwise you
might come liable for that other agent’s commission.
3. There will be a provision for interest payable if you do not settle on the date agreed, normally 42
days. There may be legal fees payable if you delay settlement in addition to the interest payable.
4. If you do delay settlement most special conditions include a clause that states a 14 day notice to
complete can be served on the defaulting party and if settlement still does not take place the
contract can be terminated with claims of damages and against the party unable to settle including
the loss of the deposit by the purchaser.

Exchange
Exchange is when both parties sign the contract and the usual 10% deposit is paid by the purchaser and
the two signed contracts are swapped or exchanged. In New South Wales there is a right for the
purchaser to receive a five day cooling off period. If the purchaser withdraws during those five days they
will only lose 0.25% of the purchase price. Purchasers can waive this cooling off period and some vendors
require the purchaser to waive this cooling off period.

During the cooling off period, or before exchange a purchaser should undertake all due diligence in
researching the property and obtain approval from their bank for any loan. We recommend all buyers seek
out a pest and building report and strata report if required. We can assist you to obtain those reports.
Once the full deposit has been paid, usually 10%, and any cooling off has expired contracts are
unconditional which means you cannot withdraw without severe penalty.
The deposit is usually held in trust by the agent. If the amount held in trust is a significant sum, the agent
can invest the funds and the parties can agree on the interest earned be shared. In the ordinary matter
the funds will not be invested as the administrator costs of doing so does not justify the amount of interest
earned. If the deposit is invested tax file numbers will need to be provided to the agent to avoid the
maximum rate of tax being deducted from the interest by the bank.
Sometimes a vendor will accept a 5% deposit upfront and include a special condition which states that if
you withdraw or rescind the contract or default you will still have to pay the full 10% deposit.
A deposit bond is an insurance policy providing that if you default the vendor or can call upon the insurer
to pay the deposit. There are fees to purchase a deposit bond and usually special conditions are
contained in the contract in this regard.
Many vendors ask for the release of the deposit to enable them to pay their stamp duty on another
purchase or to pay a deposit on another purchase. If this is not required, we recommend you do not agree
to this condition because obtaining the deposit back can sometimes become a problem if a vendor or
defaults on the contract.
Priority Notices
We recommend all buyers lodge a Priority Notice on the title after exchange. It is designed to remove the
risk of someone registering a legal interest on the title between exchange of contracts, settlement and
registration of the title in the buyer’s name. Once registered a Priority Notice will temporarily stop the
registration of other dealings (with some exceptions). Please review our fact sheet on Priority Notices on
the Buying page of our website https://econveyancingsydney.com.au/faqs/ and please provide us with
instructions in writing as to whether or not you wish us to lodge a Priority Notice on your behalf once you
have exchanged. In this respect, please note the fees will be disclosed in our costs disclosure and they
apply over and above the normal conveyancing fees.
Council certificates & enquires
Once contracts are exchanged and cooling off expires, you are bound to buy the property as it is found as
you are expected to do all of your due diligence inspections searches and research during the cooling off
period. After cooling off expires, it is too late to get out of the contract, if there is something you do not like.
COUNCIL – BEFORE EXCHANGE OR SIGNING CONTRACTS
We do not attend to any searches with regards to surrounding properties but only the property you are
buying. As to what goes on in the neighbourhood, you must make your own enquiries of Council.
Before signing, you can attend the planning and building department of the local council to investigate:
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1. Proposed affectations on or near the property (e.g. electricity transmission lines). Affectations
should be disclosed on the District Planning Map available from the local council;
2. Whether there are any proposed developments in the area which might affect your future
enjoyment of the property;
3. Whether the property is liable to flooding or tidal inundation;
4. Whether the property is prone to land slip; and
5. Whether building consent to any property alteration has been provided in the last few years.
Attached to all contracts will be a zoning certificate called the section 10.7 certificate.
A certificate issued under Section 10.7(2) provides information about the zoning of the property, the
relevant state, regional and local planning controls and other property affectations such as land
contamination and road widening.
A certificate issued under Sections 10.7(2) & (5) provides both the information available in a Section 10.7
(2) certificate and additional information such as advice from other authorities. If the certificate in your
contract is only the 10.7(2) and you wish to obtain the further detail, please let us know so we can order
that certificate for you.
If Council has recently changed any planning laws, they may not be included in the certificate in the
contract and you can order an updated certificate if you chose, the fees for which are approximately
$195.00.
While the certificate will state all the relevant planning instruments that apply to the property, it does not
specify specific development standards or terms of the instruments. If you propose to develop the
property, it will be necessary to research thoroughly all of the terms of the planning instruments which
apply to the land. That work is not included in a standard conveyancing matter so please advise if you
plan to develop or commercially develop the land/property in any way and we will provide a quote for that
additional work.
Pest and building reports
When you are buying a property you need to ensure that you are happy with the condition and state of
repair of buildings. Once contracts are binding you will not be able to withdraw from the contract if you
later find out something about the building and its condition at you are not happy with.
This is why we recommend that before you sign a contract or during your cooling off, you request pest and
building reports. If you are buying strata we recommend a strata report at the very least which will show
the health of the Strata Corporation and any work being undertaken on the building.
In most cases you organise those reports can be organised either before signing, during any cooling off
period or prior to any auction noting you could also organise for other reports or checks to be undertaken
such as loose fill asbestos checks, checks of plumbing or electricals etc.
We recommend you use the following providers for pest & building reports and strata reports
PEST & BUILDING REPORTS for both STRATA REPORTS for strata management
houses townhouses, villas and strata units
and health of owners corporation
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Contact:
Leone – Office Manager
Suite 1D, 79 Oxford Street
Bondi Junction NSW 2022
Phone 9387 7048
Fax
9388 2423

Michael Poynder
General Manager
Strata Reporting Services
Suite 80, 377 Kent Street, Sydney, NSW
t 02 9029 3772
f 02 8415 8976
m 0401 371 077

inspectors@nswprepurchase.com.au
michael@stratareporting.com
www.inspectors.com.au
www.stratareporting.com

Statutory warranties for residential property
The warranty under the Conveyancing Act, amongst other things, means the vendor warrants that there is
no matter in relation to any building or structure on the land that would justify the making of any upgrading or
demolition order. If such an order is made, the only remedy is rescission of the contract before completion
and return of the deposit.
In order to check with any Government Department to test that the vendor is correct in their warranty, we
can undertake searches of the property with each department if you chose. If you chose not to undertake
these extra searches you will then be relying on the vendor’s warranty, that, if they have received any
notices from any department or local council they have attached those in the contract. If none are in the
contract then they warrant none have been received.

Searches & enquiries
In your purchase conveyance, after exchange of contracts takes place, we obtain 3 certificates as follows
so we can calculate adjustments of rates & water to occur on settlement and check for any taxes owing:
1. Land Tax Certificate (section 47 of the Land Tax Management Act 1956) from the Land Tax
Division of the Office of State Revenue (provided by the vendor);
2. Local Council Certificate (section 603 of the Local Government Act 1993); and
3. Sydney Water Certificate (section 66 of the Sydney Water Act 1994).
As noted above we can test the vendor warranties and do some further research on the property. There
are many searches that can be conducted for any property – see attached list of searches for the Sydney
area for example. Possible searches include; if you think the local high school intends to expand near
your property, or if the roads authorities intend to widen a road or if there are any mine subsidence issues
in the local area. If you have read that the area was an industrial area historically and wish to check if
there is known contamination in the area then we can do a contamination search.
We do not do any research on your particular purchase and as a result we cannot tell you which extra
searches you should undertake and we recommend that you review the list of searches ATTACHED
carefully and let us know which ones might be relevant to the property you are purchasing and which ones
you want us to undertake noting they only tell you about the property itself and not any other property in
the local area.
4

We noting many people request we search the following standard authorities to ensure they have no plans
affecting your land such as:
•
•
•
•
•

Department of Education and Communities
Transgrid
Roads and Maritime Services
Rail Corporation NSW
Ausgrid (formerly Energy Australia)

If you need any further information on property searches, please feel free to contact us by email, failing
that we will order the standard certificates & tax search on your behalf in readiness for settlement.
Mine subsidence areas:
From 30 September 2019, we will no longer be able to request Section 15 certificates from Subsidence
Advisory NSW as part of the conveyancing process for a property in a Mine Subsidence District.
Persons looking to purchase a property in a Mine Subsidence District may:
-Proceed with the purchase without documentation confirming development approval
-Obtaining documentation confirming development approval from the vendor
-Obtaining a survey report and documentation confirming development approval from Council
-Purchase title insurance that includes coverage for structures built without Subsidence Advisory NSW’s
approval in mine subsidence districts
To find out if you are buying in a mine subsidence area
You can find out if a property is in a Mine Subsidence District online through the ePlanning Spatial Viewer
at https://www.planningportal.nsw.gov.au/spatialviewer/#/find-a-property/address.
Title, easements and covenants
On the title deed of the property, also known as a Certificate of Title, you will see who the owner is and
any "Notifications" on matters which affect the title, with the most common of these being mortgages,
leases, easements and covenants.
An easement is a right which some land, over other land. The Dominant over the Servient land. The most
common types of easements are rights of way and easements for services. Rights of way are often a right
of carriageway, which allows vehicles to use it, or a right of footway, less common in today's world. An
example is in a battle-axe subdivisions, where one or more blocks have the right to use a part of land for
access. The dimensions, position and terms of the right of way are usually defined when a subdivision is
registered at the Land Titles Office.
The land comprising the site of the right of way still belongs to the servient block, but cannot be used so
as to obstruct the permissible uses, so a building or even landscaping or steps which would interfere with
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access are not permitted. A right of way is for access, so parking of vehicles on it is not allowed. One
problem which can arise particularly if the access is sealed can be maintenance, as unless there is a
special provision in the document creating the right of way, there is no obligation on the servient block to
keep the access area in good condition - the only obligation is to make it available and unobstructed.
An easement for services allows the defined part of the land to be used for services to be conveyed such
as electricity, gas, water and telephone to the dominant land. The specific services permitted will be
defined in the easement document, and an easement restricted to just sewerage is often described just as
that, an easement for sewerage. Typically the services will be underground, although poles may be used
unless prohibited. The servient block can still use the surface, perhaps for gardens, but as access is
required for repairs or maintenance, the land owner should bear this possibility in mind when deciding how
to improve that piece of land.
Covenants are like a private town planning scheme, and will define matters such as the use of the land,
building sizes and standards, fencing and the like. A typical covenant in a subdivision will define
permissible minimum building sizes, require only certain materials to be used, and sometimes ban fencing
in front of the building alignment or require certain types of fencing.
Joint tenancy or tenancy in common
When two or more people purchase a property you must to decide whether or not to purchase that
property as joint tenants or tenants in common:
Joint tenants possess a right of survivorship, that is, the interest of a deceased joint tenant passes to the
surviving joint tenant(s). This means that a joint tenant does not have an interest in the land that can be
passed to another through a will unless they become a sole owner because the other joint tenants have
predeceased him or her.
Tenants in common do not possess a right of survivorship and on their death their interest passes
according to the terms of their will. If a tenant in common dies intestate (without a will) their estate is
distributed according to the Wills, Probate and Administration Act 1898. It is not necessary for tenants in
common to have a unity of interest, they can therefore hold unequal shares. For this reason the shares of
tenants in common must always be shown on the transfer.
Insurance
Most banks and lenders will require a purchaser to take out insurance noting them on the policy. This
insurance should be taken out from the date of exchange if possible.
If you purchase strata, building insurance is usually paid by the owner’s corporation and the purchaser
pays levies as a part of that payment. Contents insurance is recommended.
Sewer diagram and subsoil conditions
The sewer diagram is usually the last document in the contract. Sydney Water provides a document
below enabling people to understand that diagram:
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http://www.sydneywater.com.au/web/groups/publicwebcontent/documents/document/zgrf/mdq0/~edisp/dd
_044051.pdf
A purchaser should review carefully the sewer diagram given the fact that if a main is placed on your land,
there were restrictions on what you can do on that land in the future which may impact on any plans for
extensions and renovations.
If the property is not a sewered property then you should ensure there is a septic system is situated within
the boundaries.
If the purchases for vacant land you should ensure that council will allow the sewerage system proposed
and discuss with your builder to plan for disposal of storm water.
If there is doubt about the soil conditions, the builder of your new home or Council may require a
geotechnical report to be carried out which can be expensive particularly if the soil is unstable.
Land purchase in a subdivision yet to be approved by Council, off the plan
If you are buying land that is yet to be subdivided or built, completion or settlement will be subject to that
subdivision being registered. A plan of the proposed subdivision will be attached to the contract and
provisions included that the vendor will do all the things necessary to complete the works and have it
registered.
The contract will allow a sunset time for the vendor to complete that and register the plan failing which
either party can walk away and a purchaser will receive your deposit back. The contract will also usually
allow the vendor to extend the sunset date one or numerous times as a result of uncontrolled delays such
as a delay in the development application with Counsel for weather delays. It is important not to rely on
any verbal advice as to when a subdivision will be ready as this is usually inaccurate. At all times when
entering into a contract of the plan a purchaser should consider sunset date and the extensions of time
available knowing that in all possibility the land will not be subdivided until the end of that period.
It is important for the purchaser to ensure that all services that you expect are to be provided to the lot
such as water, gas, electricity, telephone and sewerage.
With new units or houses the important matters are the layout and position of the dwelling and the fixtures,
fittings and finishes being installed.
Finance
Finance should always be unconditionally approved before signing a contract or before cooling off expires.
You should advise your solicitor if you do not have unconditional approval from your lender.
Deposit Bond
A Deposit Bond is an instrument that, by agreement, can replace the need for a cash deposit. The
Deposit Bond is issued by an insurer to the vendor for all or part of the deposit required.
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In the unlikely event that you then fail to complete the purchase of the property the holder of the
Deposit Bond has the right to present the Deposit Bond to the Insurer and claim the full amount of the
Deposit Bond. The Insurer will then seek reimbursement from you for any monies paid by it plus any other
costs and expenses.
In essence, a Deposit Bond enables the purchaser to defer until settlement of their 10% deposit. A
Deposit Bond is NOT a policy of insurance. It is a form of surety or guarantee.
Please advise your solicitor if you do not have the deposit in cash and are borrowing the funds from the
bank. We will need to negotiate with the vendor to accept a Deposit Bond on your behalf prior to
exchange.
Using the funds from a sale to purchase a new property simultaneously
Commonly purchases are relying on the proceeds of the sale of their home to buy the new home. In those
circumstances we usually organise for settlement to occur on the same date so that the money from the
sale can be handed over for the purchase. These are complicated settlements with the risk that if the sale
falls over for any reason so does the purchase. If possible, have an alternative arrangement in place
such as bridging finance to enable completion of the purchase while reselling.
Completion/Settlement
On the day of settlement you are entitled to possession of the property subject to contract. The property is
also purchased in its present condition and state of repair. Therefore just prior to settlement a final
inspection is required to be attended by you to ensure the property is vacant and in the same condition as
it was when first inspected, subject to fair wear and tear. Settlement will not be able to proceed if the
vendor has not moved out or if there are possessions still at the property.
At settlement the solicitor and lender representatives attend and title documents are exchanged for the
balance of the purchase price on an online settlement platform called PEXA or SYMPLI.
Adjustments are calculated so that the vendor pays the council rates, water rates and usage and any
Strata levies up to the date of settlement completion and the purchaser pays the amounts from the date of
settlement onwards.
Following settlement the real estate agent is authorised to release the keys to you and a notice of sale is
sent to council and valuer general and lodged at the land titles office with the transfer any discharge of
mortgage and the title deeds.
The purchaser arranges for phone, electricity and gas to be put into their name usually over the phone
sometimes with follow up documentation.
A new title will issue in the purchasers name showing the mortgage held by the bank if any.
Possession
Disputes often arise after the final inspection in relation to the condition of the property. You should note
that completion cannot be delayed for minor matters of tidiness or cleanliness and that the condition of the
property would have to prevent the purchaser from being able to use it in order to delay settlement.
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If the purchaser requests to move in before completion they must take out insurance from the date of
possession and all of the rate adjustments are made from the from the same date.
Please advise if possession before completion is a possibility in this matter.
Subject to tenancies
If the property is bought as an investment it may have an existing tenant and if so the tenancy agreement
should be attached to the contract. On completion the purchaser steps into the shoes of the vendor and
the lease becomes enforceable by the purchaser.
If this relates to your purchase you should ensure you do your due diligence on the tenants to ensure
there is no problem with their tenancy and you should advise your solicitor.
Land tax
If you are buying a property for your principal place of residence you should not agree to an adjustment of
land tax as you will not be liable for that tax. Further information can be found:
http://www.osr.nsw.gov.au/taxes/land/faq
Capital gains withholding payments
Where the property sale price is $750,000 or more, then a foreign resident capital gains withholding
payments tax applies. The vendor must establish that they are not a foreign residents and if they cannot
establish this by way of provision of a certificate of clearance, the purchaser must remit up to 12.5% of the
sale price to the Australian Taxation Office.
Taxes – stamp duty, surcharge purchaser duty
You should seek advice from an accountant in relation to the tax position where the property is not to be
your principal place of residence. You should also seek advice on the entity through which you buy the
property and on any capital gains tax issues.
Stamp duty is payable on all purchases unless an exemption applies. A premium property duty is payable
on transactions for residential land where the dutiable value exceeds $3 million.
Surcharge purchaser duty is payable by foreign persons on the purchase of residential real estate which is
in addition to the stamp duty payable. Permanent residents are exempt from the surcharge when
purchasing a principal place of residence so long as they occupy the home for a continuous period of 200
days within 12 months of the purchase. The current rate from 1 July 2017 of the surcharge 8%.
GST does not apply to residential property unless new or vacant land. It does apply to commercial and
industrial property. There are a number of possibilities that might apply to the purchase. You should
review the Tax office website and seek advice from your accountant in this respect carefully noting on the
contract if the sale is GST inclusive or not: https://www.ato.gov.au/Business/GST/In-detail/Yourindustry/Property/GST-and-property/

About the margin scheme
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The margin scheme is a way of working out the GST you must pay when you sell property as part of your
business. You can only apply the margin scheme if the sale of the property is taxable.
If you purchase property where the margin scheme was applied to the sale, you cannot claim a GST credit
for the GST included in the purchase price of the property.
The margin scheme cannot be used on your property sales if you originally purchased the property as fully
taxable and the margin scheme was not used. In this situation you may be able to claim the GST included
in the purchase price if the property is going to be used in your business.
Further information can be obtained from the ATO website noting the following pages could be of
interest:
https://www.ato.gov.au/General/Property/in-detail/gst/gst-and-property/
https://www.ato.gov.au/General/Property/In-detail/GST/GST-and-the-margin-scheme/
https://www.ato.gov.au/Calculators-and-tools/GST-property/
Stamp duty
Stamp duty is payable on the transfer of land and is a significant expense when buying a property. We will
advise you of your stamp duty liability when the contracts have exchanged however purchasers should be
aware of their stamp duty liability before purchasing and we recommend a visit to the website of the Office
of State Revenue https://www.apps08.osr.nsw.gov.au/erevenue/calculators/landsalesimple.php

First Home Buyers Assistance Scheme
Applies to an agreement or transfer entered into on or after 1 July 2017. The agreement or transfer must
be to acquire either a first home, or a vacant block of residential land intended to be the site of a first
home.
The scheme provides for exemptions on transfer duty for purchase of homes valued up to $650,000 and
concessions on duty for new homes valued between $650,000 and $800,000.
The scheme also provides for exemptions on transfer duty for purchase of vacant land valued up to
$350,000 and concessions on duty for values between $350,000 and $450,000. The agreement must be
for the purchase of vacant land on which you will build a house.
First Home Owner Grant (New Home) Scheme – from 1 October 2012
From 1 October 2012 the First Home Owner Grant (New Home) Scheme applies to first home owners
purchasing or building a new home only. The grant is a one off payment of $10,000. First home owners
purchasing an existing home will not be eligible.
Value of property caps
For contracts entered into on or after 1 July 2017, the maximum value of the home must not exceed $600,000
for new home purchases, or $750,000 for a property where you enter into a contract to build, or are an owner
builder.
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Applicants who buy a new home with a value greater than the cap are not eligible for the grant.
Applying for the grant
At least one applicant must live in the residence for at least six months and move into the property within 1
year of settling.
The statutory declaration accompanying the application negates the disqualifying factors. Several
prosecutions and serious penalties have followed those that cheat.
The grant is paid to the incoming mortgagee for availability at settlement. If a cash transaction then the
grant can be claimed following registration.
If it is intended to build a home on land being purchased then the grant is available after issue of the final
inspection or occupation certificate for the home. The mortgagee can however obtain the grant when
doing the building loan.

Conclusion
The above advice is a general overview of matters that should be considered when purchasing a property.
We will provide you with a written specific advice on the contract when we are instructed to act on your
behalf.
If you have any questions, please review the information on the buyers page of our website, give us a call
on 02 8812 5459 or simply email us with your questions at hello@eConveyancingSydney.com.au

Yours sincerely
ECONVEYANCING SYDNEY
Nicole Adele Armitage
Principal Solicitor
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